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AppRoxr[AT;oli  oF N{TIONAL  T.EA?E, MARK LAWS AND CREATI0N 0F A CoMMUNITY
TRADE
The Commission has recentLY
approximate the taws of the
proposaI for a ReguLation on
THE DIRECTIVE
adopted the proposaL for a finst Directive to
Membei States reLating to trade marks and the
Community trade marks.
The proposaL for a Directive prov'ides initiaL[y for the approximation of
those provisions of nationaL trade mark Laws which have the most direct
and the most marked impact on the free movement of goods or services  and
on competition within the Community, name[y the conditions governing the
reg.istration  and continued existence of trade marks, the rights conferred
by trade marks, the use of trade marks and the amicabLe sett[ement of disputes.
The aim is to reduce the number of obstactes placed in the way of imports and
exports at the internaI frontiers of the Community.
Such approximatjon stiLL cannot operate, however, to remove the restrictions
on free movement that are due to the autonomous nature of the nationaL tega[
systems. So Long as nationaL trade mark Iaws exist, their geographicaL area
of rppLication wiIL remain Limited to the territory of their Member State with
the resuLt that, even jn the event of totaL approximatjon,  numerous sources
of confLict between jdenticaL or sjmiIar trade marks governed by those taws
wi L L continue to exist.
T_he only way in which such confLicts can be eliminated is to create a
Communiiy system'.o+ trade marks, Nat jonaL laws w j L L exi st aIongs'ide it  since, as
far as a Large number of firms is concerned, protectjon of their marks at
Communjty IeveI is neither necessary nor usefut.
THE REGULATION
1.  Its objectives
The purpose of the proposal for a Regu[ation on Community trade marks is to
.r""ie  conditions correspond'ing to those of a European internaI market in marked
goods. At the present timer'trade  mark cover can be obtained onLy for part of the
iommunity. The same trade mark must therefore be registered with severaL trade
mark offices in accordance  with different procedures and Laws. This wouLd
stjLL be the case even after the nationaL Laws had been approximated.
1 comcao)egs?.
The proposed Communjty trade mark system wiLL make it  possibLe, 'however, to
obtain a trade mark that is valid over an area that includes a[[ the Member
States of the Community  by subm'itting an appLication to one office in accordance
with a single procedure  and a sing[e [aw. In this way, business activity and
internationaI competition within the Community wiIL no Longer be burdened with
or distonted by a muttitude of appL'icat'ions, offices, procedures, Laws,
territoriaLLy Limited protective rights and sevenfoLd admjnistrative  action with
correspondingLy high charges and fees. Lega[, administrative  and financiaL
conditions corresponding to those existing in the various Member States wiIL
thus be created at Community Levet, if  nationaL marks are incneas'ing[y trans-
formed into Community  marks and if  new marks are registered with increasing
frequency in the form of Community  marks, the obstacLes to the free movement
of marked goods wiLL be considerabLy  reduced.
?. Its content
The proposaL for a Regu[ation contains aLL the substantive  Iaw ruLes and rules
of procedure that are necessary for the registration and continued existence
of a Commun'ity trade mark. 0f particuLar interest are the provisions  concernjng
signs of which a Community trade mark may consist, the right conferred by such
a trade mark and the jnternationaL exhaustion of such rights, Lapse and
invaLidity, infringement, the prohibition of duaI protection by a nationaL mark
and a  Communjty mark, conversjon into an apptication for a nationaL mark and
guarantee and coLLective marks. It  shouLd be noted that prior nationaL rights
are fut[y protected and that those in whom the rest may assert them either by
instituting opposition proceedings or by seeking a decLanation that the
Community  trade mark is invaLjd.
3-  Advantaqes of a Communjtv trade mark system
The Community trade mark system wjLI heLp promote Sgrygig-ilgry:g1,  sjnce the
introduction of the mark at Community level wjLl open up new and extended channeLs
of economjc activity.  It  wiLL enabte industrjaL and commercia[  undertakings to
market their products and services throughout the Community under a singLe trade
mark which enjoys Community-w'ide uniform protection.
Such a system wiLL, moreover, be of part'icular benefit to 39lgggg5, who are
faced with an increasingLy  w'ide range of mass produced goods. The Community
trade mark wiI  enabLe consumers  anywhere in the Community to choose a specific
product from among a far greater number of end products of the same type and
jdentify it  by virtue of its origin.
The Community  trade mark is therefore a new and additjonaL method of open'ing up
new European markets to new products and services and of expanding existing
nationaL markets into European ones. Looked at in this ['ight, it  is a major
instrument of 9_qglgmigjllggg|jg. At the same time, it  witL make it  easier
toexp|.oitthffiroduction.Intra-CommunitytradewjL[be
simptified, extended and rationatized. NationaL trade mark law has, in fact
proved throughout the wonLd to be an essentiaL factor in promoting trade and
industry. ALL the indjcations are that a Communjty trade mark system wiLI
provide the same impstus and produce the same results. Manufacture of and trade
in marked goods account for a Iarge part of the Communityrs economic activity.
Business development, economic expansion and the standard of Livjng of consumers
depend to a Iarge extent on the profitabiLity,  capitaL expenditure,  growth and
internationaL competitjveness of commerce and industry'='
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4.  .The Community Tradg Mark Off icg
ImpLementation of the ReguLation catLs for the creation of a Communjty Trade
Mark Office, which wiLI be a new Community body with separate LegaL personaLity.
It  wi[[ enjoy a targe degree of independence in technicaL matters and be super-
vised from the judiciaL point of view by the Court of Justice and from the Legal
po'int of view by the Commission.
Seat of the 0ffice
The question of the seat of the 0ffjce wiL[, in the Commissionrs opinion, have
to be resoLved in the Regulation itsetf.  At this stage, it  is not in a position
to make a proposal on the  tocation of the seat. Four Member States have so
far put forrard candidates: BeLgium (BrusseIs), France (Strasbourg), the
NetherLands  (The Hague) and the United Kingdom (London). It  js possibLe that
other Member States, too, wiLL wish to have the Office within thein ternitory.
Lanouaqes used by the Trade Mark Office
The Commissjon proposes the use of'a sjngLe Language but reserves the right to
choose the Language it  wiL[ propose at a Later date. The choice of the s'ingLe-
Language solution can be expLained, amongst other things, by the fact that the
Office wiLL be the first  Community body to take administrative action in conformity
with stringent ruLes under a formatr'mutti-stage  procedure. Its annuaI work Load
can, moreoven, be estimated as folLows:
10 000 proceedings before the Examination  Division;
4 000 proceedings  before the Opposition Division;
300 proceedings  before the CanceILation Division;
1 000 proceed'ings before the Boards of AppeaL.
This being so, even the choice of a biLingual system for the Office is unthinkabLe.
,Budge-t of the 0f f i ce
Estimates indicate that, after ten years, the Officets expenditune  can be
covened by its  income from fees paid by undertakings interested'in Community
trade marks.
Advi s.gry 
-9omqj ttee
An A{visory Committee wjLL be set up within the Office with the task of
adv-i-sing-tFe  president of the Office on matters within his competence.
IEGAL. BASrs 0F rtlE [EggLATlo[
Recourse to ArticLe 235 of the Treaty as the LegaL basis for the Regulation
compties with poLiticaL guideLines first  Iaid down in 1973 by the CounciL,
ParLiament and the Commission, whjch consist in using as wide[y as poss'ibLe
aLI the provisions of the Treaties, including ArticLe 235 of the EEC Treaty.
It  also makes it  possibLe to use the existing institutionaL structure, i.e.  that
of the Commun'ity, 'tor the system of Commun'ity trade marks.KoMdrssroNEN FoR DE
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RAPPROCHEMENT  DES LEGISLATIONS  NATIONALES SUR LES MAROUES  ET
CREATION D'UN DROIT COMMUNAUTAIRE DES MARAUES (1)
La Commission vient dradopter [a proposition dtune
Ies LegisIations  des Etats membres sur Les marques
rdgIement sur Ia marque communautaire.
LA DIRECTIVE
pnemidre di rective rapprochant
ainsi que [a proposition drun
La proposition de directive prdvoit dans une premi6re phase Le rapprochement
des [69isLations nationa[es des marques qui ont trincidence Ia pLus directe et Ia
p[us forte sur La Libre circuLation des biens ou des services et sur ta concurrence
au sein de [a Communaut6, A savoir [es conditions dtenregistrement et du maintien
des marques, [es droits conf6r6s par [a marque, Irusage de La marque et te 169Lement
amiabte des conflits. Ltobjectif est de diminuer ['e nombre des cas ou Iron se trouve
en p16sence drobstacLes  A trimportation et i  ttexportation aux fronti6res int6r{eures
de [a Communaut6.
Ce rapprochement nrest cependant pas en mesure drenIever Ies restrictions i  La Ilbre
circuIation qui sont imputabIes A ['autonomie  des ordres juridiques nationaux. Tant
qutiL existe des droits nationaux des marques, Ieur champ dtappLication  96o9raphique
demeure Iimite A chacun des Etats membres, de sorte que, m6me en cas de rapprochement
totaL, de nombreuses sources de confIits subsistent entre des marques identiquqs ou
simi Iaires 169ies par ces L6gisLations.
Ces confIits ne peuvent Btre supprim6s que par Ia creation <jrun syst6me communautaire
des marques. Les LegisIations nationates  coexi'steront 6tant donn€ que pour un grand
nombre drentreprises une protectjon de Leurs marques i  ItechetLe de La Communaut6 ne
Ieur est ni n6cessaire ni utiLe
LE REGLEMENT
1. Ses objectifs
La proposjtion de rdg[ement sur La marque communautaire vise A La crdation
de conditjons correspondant  dr ceILes dtun marche interieur europ6en pour tes produits
de marque. A Ltheure actueLte, on ne peut acqudrir une marque que pour une partie du
territoire communautaire;  on doit donc d6poser La m6me marque auprds de ptusieurS
offices des marques seLon des procddures et des L6gisLations diff6rentes. Le rpPProche-
ment des LegisLations  nationaLes ne modifie en rien une teLte situation.
(1) coM(80) 635 .1,,{
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En revanche, te 169ime communautaire des margues propos6 permet dlobtenir une marque
va[abLe dans un territoire engLobant tous Les Etats membres de La Communaut6  en
ddposant une demande auprds dtun office se[on une procd'dure et une [6gisLation  uniques.
Le r6suLtat ainsi atteint est que Lractivit6 6conomique et Ia concurrence internatio-
nate au sein de La Communqut6 ne sont pLus g3ndes ni fauss6es par [a pturaLitd des  (
demandes, offices, proc6dures, Lois et protections ternjtoriaIes  Limit6es ainsi que
par La muLtipLication per sept des interventions  adm'inistretives, avec tous Les coOts
et frais que cela entraine,0n cr6e ainsi, au niveau de [a Communaut6,  des conditions
;uridiques, administratjves et financi6res qui correspondent i  ce'tIes qui existertt
dans [es divers Etats membres. Si un nombre croissant de marques nationa[es sont
transform6es  en marques communautaires et si  Les nouveL[es marques sont de pLus en p[us
souvent enregistrees sous forme de n:arques communautaires, [es entraves d [a Libre
circuLation des produits de marque seront considd,rabIement  diminu6es.
2. Son contenu
La proposition de regLement contient toutes [es rdgtes de dnoit mat6riel
et de proc6dure n6cessaires pour Irenregistrement et Le naintjen d'une margue commu-
nautaire. Sont dtun jnt6r6t particuLier Les dispositions sur Les signes susceptibLes
de const'ituer une marque communautaire, sur tes droits conf6r6s; par cette marque et
[,t6puisement internationaI de ces droits, sur ta d6chdance et Ia nuLtit6, sur Ia
contrefagon, sur ttinterdiction de protections  cumut6es par une marque nationaIe et
communautaire,  sur La transformation  en demande de marque nationaLe et sur Les marques
de garantie et coILectives. It  faut souIigner que Ies ciroits anterieurs natiorrau>:
sont ptein,:ment garantis et que Leurs titr.i'.aire.s peuvent faire vaIoir Leurs droits'
so'it par l'c'ie Cropposition, soit par une demancie en nuttit6 cortre'La marque commu-
nautai re.
3. Avantages d'un 169ime qommunautaire  de marqr€
169ime "communautaire  des marques contribue d promouvoir tt-expansion Le
6conomique. En effet, Irintroduction de La marque au niveau de ta Communaut6  ouvre
A, It6conomie des perspectives nouveILes et supp[6mentaires  dractivite. ELte permet
aux entreprises industriettes €.t comnrerciaIes de vendre Ieurs produits et services
dans Irensembte  de La Communaute  soui une seuLe et m0rne marque beneficiant drune
p'notection unitaire sur tout Le territoire. communautaire.
A ceIa srajorrte qurun teL systArne pr6sente un int6nOt particurLier F,our Les consommateurs..
En effet, iIs se soient confrontds 6 urre fa:bricdtion industrie[[e  en s6rie cie b'iens
de consommation de pLus en pLus differ'enci6s. La marque communautaire permettrer aux
consommateurs de choisi r partout clans Lai Comniunaut6,  parmi un nombre cons'f d6re,brterre nt
accru de produits de consommatiorr fina[e ciur m6me genre, un produit d6termin6 et de
L I identifier draprds sa pnovenance.
La marque communautaire constitue donc trn fto1,gJ'1 l1c,t,V€ou et suppLementaire drou\rrir
cle nourvealrx marchds europdens A de nouveaux produits et services et de transformer Ies
march6s n.,t'iorraux existants en march6s eurcpd'ens. En ce sens, Ia marque commun0uteifa
est un instrument important drint€gration 6conomique.  En mdme temps, etIe faciLite
Itexptoitation des avantages que p16sente ta prcduction de masse. Les 6changes intra-
communautaires  sren trouvent simpIifi6s, 6Largis et .rationaLis6s. En e{fet, partclit
dans te monde, Le droit nationaI des rr,arquies a fait  ses preuves comme facteur capitaLI
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de promotion industrieLLe et commerciale.  Tout porte d croire que Itinstauration dtun
169ime communautaire des marques se traduira par des impuLsions et des r6suttats
anatogues. Lrindustrie et [e commerce des pnoduits de margue repr$sentent une part
essentietIe de Lr6conomie de Ia Communaut6. Leur rentabiLit6, Ieurs investissements,
Ieur croissance et Ieur competitivit6 internationate d6tenminent dans une Large mesu?e
te d6veLoppement des activit6s 6conomiques, Irexpansion et te niveau de vie dis con-
sommateurs.
4. L!0ffice communautaire des manques
La mise en appLication du rdglement n6cessite La cr6ation d'un 0ffice commu- nautairedesmarquesquiseraunnouVe[organismede|aCommunaut6avec@
fficteetdisposantd.uniLargeaut<rnomietechniqueptacesous[e
cont16te judiciaire de La Cour de Justice et sous Le cont16Le juridique de Ia Commlsslon.
Si6ge de L'0ffice
La question du sidge de LrOffice devrao estime ta Commjss'ionr Btre r6sotu dans Ie
rdgLement Lui-m6me, cependant au stade actueL des travaux i L ne tui parait pas possibLe
de formuter une proposition sur Le Lieu du siege. Actuet[ement,  quatre Etats membre3
ont pos6 teur candidature: [a Betgique pour Bruxet[es, [a France pour Strasbourg,
Les Pays-Bas pour La Haye, te Royaume-Uni poun Londres. II  nrest pas excLu que drautres
Etats membres posent Leun candidature
Regime Iinguistique de Ir0ffice
La Commission propose un r6gime uniLingue en se r6sqrvant A un moment utt6rieun Le
choix de [a tangue quteL[e proposera. Le choix de La so[ution uniLingue sfexpLique
notamment par Le fait  que LrOffice est Le p.remier organisme de La Communaut€,a prendre
des actes administnatifs  obeissant i  des rdgLes strictes dans Le cadre drune proc6dure
formeIte en pIusieurs 6tapes, On estime par aitteurs que son activit6 annue[[e pourrait
se pr6senter comme suit :
- 10.000 proc6dunes devant La division d"examen,
-  4.000 procddures devant la div'ision dropposition,
300 procedures devant La division drannuLat.ion,
-  1.000 proc6dures devant Ies chambres de recours
Dans ces conditions, iL apparait inpensabLe de choisir ne serait-ce m€me qutun 169ime
bi Iingue pour L r0ffice.
Budget de IrOffice
IL ressort des previsions chiffr6es que Les ddpenses de ['Office pourront aprAs 10 ans
Etre couverte par [e produit des taxes qutiI percevra auprAs des entneprises int6ress6es
par ta marque communautaine.
Comite consuttati f
Auprds de LrOffice sera
Ie pr6sident de Lr0ffice
un Comit6 consuLtatif qui
maffis"
a poun t6che de consej[[er
como6tence.
institu6
dans Les
./.i ti
T
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BASE .'!FIDIqUE DU REGLEMENT
Le recours a LrarticLe 255 du Trait6 comme base juridique du rdgLement
correspond A une orientation po[itique deveLopp6e depuis 1973 par Le ConseiL, [e
ParLement et [a Commiss'ion et qui cgnsiste a,iitlser  aussi [argeraent que possjbLe  (
toutes Les dispositions des Trait6s, y compris IrarticLe 235 du Tradte CEE. It  permet
aussi drutitiser une structure ins'titutionneLLe  existante, crest-d-dire celte de ta
Cotnmunaut6 pour te systbme des marques communautaires.